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Russian public procurement legislation is in a state of “permanent
reform”. Experts explain the large number of laws and other regulations
adopted in this area and their constant patching up by the lack of a
comprehensive concept for improving procurement legislation'.

There were adopted ten special Federal laws regulating relations in
this area between 1992 and 2015 (not considering the laws on amendments
to other laws, as well as regional legislation) °.

The most frequently applied laws in public procurement, in
addition to special procurement laws, are the Civil Code of the Russian

1 See Bensesa O.4. «CoBeplIeHCTBOBAaHHE» 3aKOHOJATEILCTBA O PA3MELICHUH 3aKa30B ISl MyOIUYHBIX
Hyx 1 // 3akonomarenseTBo. 2009. Ne 11. C. 17-22 [Olga Belyaeva. “Improvement” of legislation on placing
orders for public needs // Legislation. 2009. No. 11. P. 17-22]; Fenoé B.E. O6 u3MEeHEHUSX TPak JAHCKOTO
3aKOHO/IaTEeNbCTBA B YCIOBHAX QOPMHUPOBAHUS KOHTPAKTHOH CHCTEMEI B cdepe 3aKyIoK TOBapoB, paboT,
yeiyr uist o0ecriedeHHs TOCYAapCTBEHHBIX M MY HULIHITAJIBHBIX HY XK1/ AKTyasbHbIE TPOOIEMBI POCCHICKOTO
npaBa. 2014. Ne 10 [Evgeny Belov. On changes in civil legislation in the conditions of formation of the
contract system in the sphere of procurement of goods, works, services for state and municipal needs //
Actual problems of Russian law. 2014. No. 10].

2 See3axoH PD ot 28 mas 1992 . Ne 2859-1 «O noctaBkax npoyKIUH U TOBAPOB 1J15 FOCYIaPCTBEHHBIX HYKI»
(yrparun cuny) // Poccniickas rasera. Ne 148. 1992. 30 urons [Law of the Russian Federation of May 28, 1992
No. 2859-1 “On the supply of products and goods for state needs” (no longer in force) / Rossiyskaya Gazeta.
No. 148. 1992. June 30]; denepanbHblii 3ak0H 0T 2 Aekadps 1994 r. Ne 53-d3 «O 3akynkax v HOCTaBKax
CENBCKOX03AHCTBEHHON NPOTYKIHH, CHIPbs M TPOIOBOIBCTBHUS 71 FOCY1apCTBEHHBIX HY K1 // C3 PD. 1994,
Ne 32. Cr. 3303 [Federal law of December 2, 1994 No. 53-FZ of “On purchases and deliveries of agricultural
products, raw materials and food for state needs” // Legislation Bulletin of the Russian Federation. 1994. No. 32.
Art. 3303]; @enepanbHblii 3ak0H oT 13 nekadps 1994 r. Ne 60-®3 «O nocraBkax MpoayKIHH 115 (eiepaabHbIX
rocyaapcTBeHHbIX HYK1» // C3 PD. 1994. Ne 34. Cr. 3540 [Federal law of December 13, 1994 No. 60-FZ “On
deliveries of products for Federal state needs” // Legislation Bulletin of the Russian Federation. 1994. No.
34. Art. 3540]; ®enepanbHbIii 3aK0H 0T 29 nexadps 1994 r. Ne 79-D3 «O rocy1apcTBEHHOM MaTepHaTbHOM
pesepse» / C3 PD. 1995. Ne 1. Cr. 3 [Federal law of December 29, 1994 No. 79-FZ “On the state material
reserve” // Legislation Bulletin of the Russian Federation. 1995. No. 1. Art. 3]; ®denepanbusblii 3akoH ot 27
nekabpst 1995 1. Ne 213-®3 «O rocyaapcTBeHHOM 000pOHHOM 3akase» (yTpatui cuiy) / C3 PD. 1996. Ne
1. Cr. 6 [Federal law of December 27, 1995 No. 213-FZ “On the state defense order” (no longer in force) //
Legislation Bulletin of the Russian Federation. 1996. No. 1. Art. 6]; denepanbublii 3ak0H 0T 6 Mast 1999 r.
Ne 97-®3 «O koHKYpcax Ha pa3MelIeHHE 3aKa30B HAa OCTAaBKM TOBAPOB, BHITIOTHEHHE paboT, OKa3aHue
YCIYT JUTsl TOCYAapCTBEHHBIX HYXI» (yTpaTui cuiy) / C3 P®. 1999. Ne 19. Ct. 2302 [Federal law of May 6,
1999 No. 97-FZ “On tenders for placing orders for the supply of goods, performance of works, rendering of
services for state needs” (no longer in force) // Legislation Bulletin of the Russian Federation. 1999. No. 19. Art.
2302]; ®enepainbhblit 3akoH oT 21 utonst 2005 1. Ne 94-D3 «O pa3MelieHnH 3aKa30B Ha IOCTaBKU TOBApOB,
BBINOJTHEHNE Pa0OT, OKa3aHHUe yCIyT AJIsl TOCYAapPCTBEHHBIX U MYyHUIUNAIBHBIX HYX1» (YTpaTHi cuiy) //
C3 PD.2005. Ne 30 (u. 1). Cr. 3105 [Federal law of July 21, 2005 No. 94-FZ “On placing orders for the supply
of goods, performance of works, provision of services for state and municipal needs” (no longer in force) //
Legislation Bulletin of the Russian Federation. 2005. No. 30 (part 1). Art. 3105]; denepanbublii 3akoH oT 18
nrons 2011 r. Ne 223-®3 «O 3akynKax ToBapoB, paboT, yCIIyT OTAEIbHBIMU BUIAMHU IOpUIHIecKHX tui» // C3
P®. 2011. Ne 30 (u. 1). Cr. 4571 [Federal law of July 18, 2011 No. 223-FZ “On procurement of goods, works,
and services by certain types of legal entities” // Legislation Bulletin of the Russian Federation. No. 30 (part
1). Art. 4571]; ®enepanbHsblit 3akoH 0T 29 nekadbps 2012 1. Ne 275-D3 «O rocy1apcTBEeHHOM 000pPOHHOM
3akaze» // C3 PD. 2012. Ne 53 (4. 1). Cr. 7600 [Federal law of December 29, 2012 No. 275-FZ “On the state
defense order” // Legislation Bulletin of the Russian Federation. No. 53 (part 1). Art. 7600]; ®enepanbHbrit
3aKoH 0T 5 anpens 2013 1. Ne 44-®3 «O KOHTPaKTHOI cHcTEMe B chepe 3aKyTIOK TOBAPOB, paboOT, yCIIyT JUlst
obecrieyeH st rocyJapCTBEHHBIX U MYHHULHITIAIbHBIX HY X / C3 P®. 2013. Ne 14. Cr. 1652 [Federal law of
April 5, 2013 Ne 44-FL “On the contract system in the procurement of goods, works, services for state and
municipal needs’// Legislation Bulletin of the Russian Federation. No. 14. St. 1652].
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Federation”? and Federal law of July 26, 2006 No. 135-FZ “On protection
of competition»*.

The mechanism for implementing legislative norms is provided by
numerous regulations at the subordinate level (first of all, by resolutions
of the government of the Russian Federation).

Key legislative acts that underpin the whole system of public
procurement in Russia are the Federal law of April 5, 2018 No. 44-FZ
“On the contract system in the procurement of goods, works, services for state
and municipal needs” (hereinafter — the Contract system law; Law No.
44-F7) and Federal law of July 18, 2011 No. 223-FZ “On procurement of
goods, works and services by certain types of legal entities” (hereinafter — the
Law No. 223-FZ).

The presence of several legislative acts on procurement allows us to
distinguish several subsystems in the Russian public procurement system
(types of purchases; see the diagram).

The system of public
procurement in Russia

“State” “Corporate” “Other” public

Procunsmieni Procurement

rocurament
[Contract System (Federal Law # P =
Law # 44) 223) (Civil Code)

Federal Law # 135 “On protection of competition™

The first subsystem (type of procurement) is state and municipal
procurement, which is primarily regulated by the Contract system law (Law

3 T'paxnaHckuii konexc Poccuiickoit @enepannu (qactb nepsas) ot 30 HosOps 1994 . N 51-03 // C3 PO.
1994. Ne 32. Cr. 3301 [Civil Code of the Russian Federation (part one) of November 30, 1994 N 51-FZ //
Legislation Bulletin of the Russian Federation. 1994. No. 32. Art. 3301].

4 C3 P®. 2006. Ne 31 (uactp 1). Ct. 3434 [Legislation Bulletin of the Russian Federation. 2006. No. 31 (1
part). Art. 3434].
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No. 44-FZ). The second subsystem is “corporate” procurement (Law No.
223-FZ). The third subsystem is other public procurement of business entities
that have voluntarily assumed responsibility for complex procurement
procedures (usually, these are large legal entities that have adopted internal
local procurement acts, organized their own purchasing departments, and
conduct purchases; these entities conduct purchases, first, for economic
reasons — because of the large volume of purchased products, which makes
it difficult to ensure the process of concluding contracts at optimal prices
without creating their own purchasing system, and second, for reasons of
prestige). Other public procurements are conducted in accordance with
the general provisions of Russian civil law.

The state defense order, as well as orders to the state reserve, are
carried out in accordance with the Contract system law, taking into account
the features established respectively by Federal law of December 29, 2012
No. 275-FZ “On the state defense order” and Federal law of December 29,
1994 No. 79-FZ “On the state material reserve”. The state defense order
is a type of government order, and purchases made for the implementation
of a state defense order are a type of government procurement. In turn,
the annual amount of accumulation of material values in the state reserve
is planned as part of the state defense order. Thus, orders to the state
reserve are part of the state defense order.

It should be added that two more special laws regulating relations
in the sphere of state (municipal) procurement are still in force: Federal
law of December 2, 1994 No. 53-FZ of “On purchases and deliveries
of agricultural products, raw materials and food for state needs” and
Federal law of December 13, 1994 No. 60-FZ “On deliveries of products
for Federal state needs”. These laws, which were adopted more than two
decades ago, are very small in scope and contain only some special rules
governing relations in the area of public procurement (so it seems logical
to include these special rules in the text of the Contract system law, while
recognizing these laws as invalid).

In a simplified form, the regulatory framework for public procurement
can be described as follows.

Legislation on state and municipal procurement is the most complex.
The Contract system law and the relevant legal acts constitute a very
large legal and regulatory array.

The legislation on “corporate” procurement is based on Law
No. 223-FZ, which is five times less in volume than the Contract
system law. Bylaws adopted in accordance with Law No. 223-FZ are
significantly smaller in terms of normative material for state (municipal)
procurement.
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This difference in the volume of normative arrays regulating the
conduct of state (municipal) procurement, on the one hand, and “corporate”
procurement, on the other hand, is explained by the fact that the Contract
system law prescribes the procedures for planning and conducting
procurement with a high degree of detail. Legal regulation of state and
municipal procurement, based on the provisions of the Contract system
law, has imperative character. The freedom of customers to build their
own purchasing system and develop procurement rules is minimized?’.
In “corporate” procurement (Law No. 223-FFZ), customers have a greater
degree of freedom: they independently form the “rules of the game” in
their internal documents (these documents are called the “procurement
regulations” in Law No. 223-FFZ). The main purpose of the adoption
of Law No. 223-FZ is to ensure the “transparency” of “corporate”
purchases (posting information about purchases on the Internet). The
main obligations of customers under Law No. 223-FZ are to approve their
own “procurement regulations” and publish this document in the unified
procurement information system (primarily on the official website of this
system - www.zakupki.gov.ru) and conducting purchases in accordance
with the specified “procurement regulations” (on this basis Law No.
223-FZ can be called one of the most «liberal» procurement laws in the
world). The small volume of Law No. 223-I"Z is explained by the high
degree of disposition of the relations regulated by it.

Other public procurement that is not conducted in accordance with
the Contract system law or Law No. 223-FZ is carried out in accordance
with the provisions of civil legislation, primarily the Civil Code of the
Russian Federation (in particular, on the basis of general rules on contracts,
offer and acceptance, bidding, etc.).

As we noted above, the legislation on the contract system in Russia
is the most detailed and imperative (in comparison with the legislation on
“corporate” and other public procurements). Therefore, we will consider
further the anti-corruption standards that apply specifically in state and
municipal procurements (the Contract system law). We are convinced
that the anti-corruption standards of the Russian contract system can
be applied by analogy also in the field of “corporate” and other public
procurements in Russia.

S

The famous Russian civil law professor G. F. Shershenevich in the second half of the XIX century noted
that the procurement legislation of Russia of the previous period (first half of the XIX century) mainly had
“the nature of instructions to administrative institutions, and not the rules of law” (See Illepuwenesuy I’ ®.
YaebHuk pycckoro rpaxnanckoro npasa. T. 2. M. 2005. C. 175 [Shershenevich G. F. Textbook of Russian
civil law. Vol. 2. M. 2005. P. 175]). We can give a similar characteristic in many respects to the current
Russian state (municipal) procurement legislation.
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ANTI-CORRUPTION STANDARDS OF THE RUSSIAN CONTRACT SYSTEM

The sphere of procurement for state and municipal needs is exposed
to numerous corruption risks, not only legal, but also institutional, as
well as behavioral.

In the area of using budget funds, there are always prerequisites
for various corruption manifestations and other abuses, which have a
negative impact on the development of fair competition, ensuring publicity
and transparency of regulated procedures. The obvious consequences of
corruption violations in this area are financial losses of the budget.

However, the global result of corruption phenomena is the undermining
of trust on the part of citizens and society to state structures and the state
in general. We are also talking about the country’s political losses.

The Russian public procurement market is constantly developing,
the amount of funds allocated for purchasing goods, performing works and
providing services for state and municipal needs is estimated in trillions
of rubles’. At the same time, the budget obligations of the authorities and
management are consistently fulfilled, and winning a competition (auction
or other procurement procedure) for the conclusion of a state and municipal
contract practically guarantees the volume of work, as well as payment
for their performance. However, with the increase in transparency and
accessibility of public procurement procedures, facts of cartel collusions
of their participants have become regularly apparent. This is the “private”
corruption in this area.

The “classic” scheme, long period practiced by unscrupulous
participants in purchases, was that several companies were joining a
cartel, identifying the so-called “favorite”. All participants of the conspiracy
submitted applications to participate in the procedure (auction, tender,
etc.), then all but the “favorite” withdrew their applications. As a result
of such actions, the customer was forced to enter into a contract at the
initial (maximum) price with the single participant in the procedure.
Other participants in the collusion either became subcontractors of the
“favorite”, or in subsequent procurement procedures conducted by this
or other customers, the role of the “favorite” was performed by another
participant in the collusion’.

6  According to analytical reports of the Ministry of Finance of the Russian Federation, the unified procurement
information system published notices on purchases under Law No. 223-FZ with a total amount of 16.9
trillion rubles and notices on purchases under the Contract system law with a total amount of 11.9 trillion
rubles in 2018 (See https://www.minfin.ru/ru/perfomance/contracts/purchases/).

7  See for example: nocranosnenne PAC Ypanbckoro okpyra ot 29.06.2011 Ne ©09-3639/11 no gemy Ne
A76-15247/2010-62-371 [resolution of the Federal arbitration court of the Ural district of 29.06.2011 No.
F09-3639/11, case No. A76-15247/2010-62-371].
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The fight against collusion between bidders, on the one hand, as
well as between bidders and customers, on the other, has become the
mazin reason for the emergence of electronic auctions in the field of public
procurement. Transparent electronic procedures contribute by themselves
to the development of competition at auctions, while the anonymity of
participants (submission of the first parts of applications under numbers
without specifying the names of participants) contributes to the appearance
of players during the auction who do not have agreements with other
participants, as well as with the customer.

However, the process of proving the fact of cartel collusion between
bidders is incredibly complex, and therefore the relevant decisions of the
antimonopoly authority are invalidated by the courts very often®.

At the same time, most of the corruption violations of the law on
public procurement are acts related to the deliberate provision of advantages
in one form or another to “selected” economic entities. This is usually done
by artificially creating obstacles for “undesirable” procurement participants.

In particular, one of the examples of possible collusion between the
customer and the “favorite” who receives the right to conclude a contract
is the incorrect formation of lots (including in one lot products that are
technologically or functionally unrelated to the subject of purchase),
specifying the technical characteristics of equipment in such way that
the products of only one specitic manufacturer meet the established
requirements’.

Corruption in public procurement cannot be eradicated or even
significantly reduced by the authorities alone. In this case, the efforts
of civil society institutions are extremely important. For this purpose,
institutions of public discussion and public control of purchases are designed.
Public participation in procurement planning and implementation is based

8  See for example: mocranoienue Bepxosuoro Cyna P® or 03.02.2016 Ne 308-A/[15-16778 no neny Ne
A63-10543/2014 [decision of the Supreme Court of the Russian Federation of 03.02.2016 No. 308-AJ[15-
16778, case Ne A63-10543/2014]; nocranosnenne PAC 3ananno-Cnbupckoro okpyra ot 18.01.2012 mo
neny Ne A70-2259/2011 [resolution of the Federal arbitration court of West Siberian district of 18.01.2012,
case Ne A70-2259/2011]; mocranoBnenne ®AC MockoBckoro okpyra ot 26.12.2013 Ne ®05-13600/2013 mo
ey Ne A40-94472/12-17-918 [decision of Federal arbitration court of the Moscow district of 26.12.2013
Ne ©05-13600/2013, case Ne A40-94472/12-17-918]; mocranoienne PAC Cepepo-3amagHoro okpyra ot
21.12.2010 no nemy Ne A05-4248/2010 [decision of Federal arbitration court of the North-Western district
0f 21.12.2010, case Ne A05-4248/2010] etc.

9  Seemnpencrasnenne CuerHoii manatsl PO ot 24.12.2014 Ne ITP 12-345/12-03 «O pe3yabTaTax KOHTPOIBHOTO
meponpusatus «IIpoBepka neneBoro n 3p(HeKTHBHOTO HCTIONB30BaHH CPEACTB (enepanbHOro OromKeTa,
BHEOIO/PKETHBIX HCTOUHHKOB H (peziepaiibHoii cobcTBenHOCTH B 2013 roxy u 3a ucrexumii nepuon 2014 rona
B 00J1aCTH 37paBOOXpaHEHHS B heJiepanbHOM roCcy1apCTBEHHOM OI0/KETHOM yupeskaeHHH «P» Poccuiickoit
aKaJieMHH MEAMIIMHCKHUX HayK» [the performance of the Accounts Chamber of the Russian Federation of
24.12.2014 No. 12-345/12-03 “On the results of control measures “Inspection of target and efficient use of
Federal budget funds, extrabudgetary sources and Federal property in 2013 and during 2014 in the field of
health in the Federal state budget institution “R” of the Russian academy of medical sciences”].



452 Publicagdes da Escola da AGU

on the principles of the contract system in this area, including the principle
of openness and transparency, the principle of ensuring competition, as
well as the principle of responsibility for the effectiveness of state and
municipal needs, and the effectiveness of procurement (articles 6 — 8, 12
of the Contract system law). However, there is a problem of a different
nature: a clear distinction between the powers of “professionals” and
“social workers”, the substitution of such concepts as “expert control”
and “public expertise”.

In general, public control in the area of public procurement
contributes to their economic efficiency. The institute of public control
was called into existence based on the need to build confidence in public
procurement. There is no alternative to the institution of public control
because the society must develop an understanding of what the state
order is, why it is formed, and what its goals are.

Relations that develop in the process of state and municipal
procurement are one of the main indicators of corruption in the country.
In the process of material support for public needs any official has an
opportunity to abuse their powers in order to obtain benefits for themselves
or for third parties. Therefore, the state has no choice but to control its
employees'.

In recent years, Russia has been pursuing a consistent state policy
in the field of harmonization of public procurement legislation in order to
ensure high quality of execution of state orders and prevent the formation
of unjustifiably high prices and corruption schemes.

It seems that the potential for corruption violations in the
procurement procedure itself has been minimized to date. Such stages
as procurement planning and acceptance of contract performance results
should be recognized as corruption risk zones.

Successful improvement of legislation on public procurement
depends, first of all, on the development of fundamental principles of
procurement, taking into account foreign and international experience.

In this regard, the expansion of public procurement tools should be
supported. We are talking about a variety of tenders (the introduction of
tenders with limited participation and two-stage tenders, both open and

10 According to article 1 of the Federal law of December 25, 2008 No. 273-FZ “On combating corruption”,
corruption is understood as «abuse of official position, giving a bribe, receiving a bribe, abuse of authority,
commercial bribery or other illegal use by an individual of their official position contrary to the legitimate
interests of society and the state in order to obtain benefits in the form of money, valuables, other property
or services of a property nature, other property rights for themselves or for third parties or illegal provision
of such benefits to the specified person by other individuals» // C3 P®. 2008. Ne 52 (uacts 1). Ct. 6228
[Legislation Bulletin of the Russian Federation. 2008. No. 52 (1 part). Art. 6228].



Olga Belyaeva
Kuzma Kichik 453

closed), as well as the use of other competitive procedures for concluding
public contracts: request for quotations and request for proposals. This
approach (using other competitive procurement methods in addition to
bidding) is consistent with the principle provisions of the UNCITRAL
Model law on public procurement of July 1, 2011".

It should be noted that corruption can manifest itself at different
stages of procurement, including during the implementation of the terms
of the contract. That is why the fight against corruption cannot be reduced
to choosing the optimal method of procurement. For example, a fairly
common corruption violation is the so-called “sharpening”: the description
of requirements for participants or for the delivered product, or for the
result of work is done in such a way that allows you to immediately limit
the range of possible applicants for participation in the procurement
procedure.

The introduction of so-called “catalog” purchases is intended to
counteract such violations by state (municipal) customers. Of course, the
formation of the catalog of goods, works, and services for state and municipal
needs, its maintenance and placement in a unified information system
requires time (the relevant provisions of article 23 of the Contract system
law came into force in 2017). The Ministry of Finance of the Russian
Federation is responsible for creating and maintaining the catalog of
goods, works, and services for state and municipal needs in the unified
procurement information system.

It seems that the introduction of catalog purchases has a huge anti-
corruption potential, since this mechanism deprives the state (municipal)
customer of the ability to describe the product, work, or services at its
discretion. Customers will only have to select the purchase items that
are provided in the catalog after the introduction of such purchases.
Maximum possible reduction of the customer’s discretion at all stages
of procurement is the main anti-corruption mechanism laid down in the
Contract system law.

[t is appropriate to focus on other anti-corruption standards of the
Contract system law, which are equally related to the typing of procurement
terms.

As noted above, anti-corruption cannot be reduced to compliance
with the procedural requirements for procurement, since a variety of
goods, including expensive ones, can be purchased in strict accordance
with the established procedure. In this regard, the Contract system law
provides conditions for rationing and planning of purchases. Rationing is

11 Adopted in Vienna on 01.07.2011 at the 44th session of UNCITRAL // https://uncitral.un.org/en/texts/
procurement/modellaw/public_procurement


https://uncitral.un.org/en/texts/procurement/modellaw/public_procurement
https://uncitral.un.org/en/texts/procurement/modellaw/public_procurement
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necessary in order to prevent the purchase of luxury goods, goods with
excessive consumer properties (part 2 of article 19 of the Contract system
law). Rationing should also be attributed to the typing of purchasing
conditions: the customer should not be able to decide at its own discretion
what it should buy, the standard costs for providing the functions of a
particular customer will already be determined in advance.

It seems that the implementation of these requirements will help
to counteract corruption long before the actual conduct of a specific
procurement procedure.

An important anti-corruption measure, which is being introduced
into the modern practice of public procurement, as it seems, will gradually
become standard contracts and standard contract terms.

The procedure for concluding a state (municipal) contract is almost
completely consistent with the design of the contract of accession (article
428 of the Civil Code of the Russian Federation), all contract terms are
formulated by the customer, the draft contract is an integral part of
the procurement documentation. Moreover, negotiations between the
customer, members of procurement commissions with the procurement
participant are imperatively prohibited, in accordance with article 46 of
the Contract system law.

Thus, in the process of concluding a state (municipal) contract, there
is no expression of will on the part of the procurement participant, the terms
of the contract are not developed jointly by the parties, the procurement
participant accepts the “game rules” proposed by the customer. If these
rules do not suit him, he simply does not participate in this procedure.
The participant cannot “break through” this algorithm for concluding
a contract; his capabilities are reduced only to attempts to indirectly
influence the change in the terms of the contract: by sending a request
for clarification of the documentation and by sending a complaint to the
supervisory authority (these actions are possible at the stage of filing
applications).

This situation generated in practice a lot of corruption violations
of the following nature: the customer formulated in the draft contract
obviously impracticable, enslaving (that is, extremely unprofitable or
obviously impracticable) conditions for fulfillment of obligations, which
frightened off applicants undesirable for the customer and at the same
time ensured victory or “direct” conclusion of the contract with “their”
procurement participant (for example, many customers practice setting
the shortest possible time for the delivery of products or work).

Currently, federal executive bodies, as well as state corporations
«Rosatom» and «Roskosmos», have developed model contracts that are
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placed in the library of standard contracts and standard contract terms in
a unified procurement information system (part 11 of article 84 of the
Contract system law). Standard contracts and standard contract terms
consist of two parts:

1) constant (not subject to change when applied to a specific
purchase);

2) variable (providing for the possibility of selecting one or more
options for the conditions from the proposed exhaustive list of
such options for conditions defined by the responsible authority
in the standard contract, standard contract terms, as well as
the possibility of entering information on the conditions of a
particular purchase, the content of such conditions and the
procedure for determining such content).

It seems that this measure will significantly limit customers in
the possibility of manipulating the terms of the contract, “cutting oft”
“unwanted” suppliers from participation in the procurement.

The preparation of model contracts at the federal level is quite
difficult, but to date, more than thirty model contracts have been approved*.

For a long time, one of the most favorable conditions for the
production of corruption in the system of state municipal procurement
was the lack of a procedure for determining the initial (maximum) price of
contracts, as well as the methodology for analyzing the average market prices
Jor purchased products (goods, works, services). This inevitably gave rise
to the arbitrary establishment of such a cost of goods, work, services,
which in some cases was many times higher than the purchase prices
established on the market.

12 See npukas Muncensxo3a Poccun ot 19.03.2020 Ne 140 “O6 yTBep K JeHHH TUIIOBOTO KOHTPAKTA HA IOCTABKY
nponykroB nutanus” [order of the Ministry of Agriculture of Russia of 19.03.2020 No. 140 “On approval
of a standard contract for the supply of food”], npuka3z Muunpomropra Poccuu ot 27.12.2019 Ne 5090
“O06 yTBep:KACHHH THIOBOTO KOHTPAKTA HA OKA3aHHE YCIIYT [0 PEMOHTY 3JIEKTPOHHOIO H ONTHYECKOTr0
06opyaoBaHus 115 00CIIeUeHNs TOCY JAPCTBEHHBIX U MYHHIIUNAIBHBIX HY K, THOOPMALHOHHOM KapThl
THIIOBOTO KOHTPAKTA Ha OKa3aHHE YCIYT MO PEMOHTY 3JIEKTPOHHOTO M ONTHYECKOT0 000PYJOBaHHS ISk
obecrieueHns rOCY1apCTBEHHBIX M MyHHLUNATbHBIX HY) 1" [order of the Ministry of Industry and Trade
of Russia of 27.12.2019 No. 5090 “On approval of a standard contract for the provision of repair services
for electronic and optical equipment to ensure state and municipal needs, an information card of a standard
contract for the provision of electronic and optical equipment repair services to meet state and municipal
needs”], npuka3 MunkyusTypsl Poccun ot 10.06.2019 Ne 745 “O06 yTBep:KA€HUHU TUIIOBBIX KOHTPAKTOB
B cepe KynpTypsr” [order of the Ministry of Culture of Russia of 10.06.2019 No. 745 “On approval of
standard contracts in the field of culture™] etc. The library of standard contracts and standard contract terms
is available here https:/zakupki.gov.ru/epz/btk/quicksearch/search.html
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Currently, article 22 of the Contract system law regulates in detail
the process of determining and justifying both the initial (maximum) price
of a contract and the price of a contract concluded with a single supplier.
The Ministry of Economic Development of the Russian Federation has
developed Methodological recommendations on the application of various
methods for determining and justifying prices'.

These measures are not only designed to counteract corruption in
the procurement of goods, works, services at inflated prices, but are also
aimed at achieving budgetary savings (regardless of corruption violations,
but to avoid objective errors by customers in the pricing process).

[t should be noted that even with an adequate initial price of the
contract for bidding, only one application can be submitted, and bidding
with a single participant, as is known, is recognized as failed. The lack of
competition at the auction disavows the saving of budget funds because
non-competitive bidding can be caused by objective reasons, and not
Just targeted actions of the customer. In order to prevent corruption at
this stage of the procurement (conclusion of a contract as a result of the
recognition of a failed competitive procurement), the Contract system
law provides for a procedure for coordinating the conclusion of a contract with
the supervisory authority (Federal Antimonopoly Service) (clause 25 part 1 of
article 93 of the Contract system law).

Unfortunately, this procedure is still imperfect, practice shows
cases of arbitrary refusal by the regulatory authorities to coordinate the
conclusion of a contract with a single participant in the procurement
procedure. The procurement participants, who turned out to be “the
only ones”, try in vain to defend their interests in court'. It is in vain —
because even obtaining a positive court decision declaring the inaction

13 See npuka3 Munskonompassutus Poccun ot 02.10.2013 Ne 567 “O6 yTBep)kaeHUn MeTOAMYECKUX
pCKOMCH}IaHHﬁ TI0 TPUMCHCHHWIO METOAOB OIIPECIICHUA HavaJIbHOM (MaKCHMaJ’[BHOﬁ) IICHBI KOHTpAaKTa,
LICHbI KOHTPAKTA, 3aKJIF0YaeMOr0 C ¢IHHCTBEHHBIM IIOCTABIINKOM (IIOAPSIYNKOM, HenonHuTeneM)” [order
of the Ministry of Economic Development of the Russian Federation 0of 02.10.2013 No. 567 “On approval of
the Methodological recommendations on the application of methods for determining the initial (maximum)
price of a contract, the price of a contract concluded with a single supplier”].

14 See for example: nmocranoBiernne ApouTpaxnoro cyaa Bocrouno-Cubupckoro okpyra or 27.03.2015
Ne ©02-831/2015 no meny Ne A69-2870/2014 [resolution of the Arbitration Court of the East Siberian
District of 27.03.2015 No. ®02-831/2015, case No. A69-2870/2014]; nocraHoBIicHHEe APOUTPaKHOTO Cya
JlansHeBocTOUHOTO OKpyTa oT 27.02.2015 Ne ®03-6366/2014 no aeny Ne A73-9526/2014 [resolution of the
Arbitration Court of the Far Eastern District of 27.02.2015 No. F03-6366/2014, case No. A73 -9526/2014];
MOCTaHOBIICHHE ApOUTpaxkHOro cyaa 3amagHo-Cubupckoro okpyra ot 25.03.2015 Ne ©04-16165/2015 no
neiy Ne A45-10833/2014 [resolution of the Arbitration Court of the West Siberian District 0f 25.03.2015 No.
D04-16165/2015, case No. A45-10833/2014]; mocraHoBiIeHHe BTOporo apOUTpaKHOTO aneuisinOHHOTO
cyna ot 29.09.2014 no meny Ne A28-5837/2014 [resolution of the Second Arbitration Court of Appeal of
29.09.2014, case No. A28-5837/2014]; nocranoBieHue JlecsToro apOUTpa)KHOTO aleISLIMOHHOTO Cya OT
08.08.2014 no ney Ne A41-18249/14 [resolution of the Tenth Arbitration Court of Appeal of 08.08.2014,
case No. A41-18249/14]; pemenne Apourpaxnoro cyaa CBepanosckoit oonactu ot 19.06.2014 no nemy Ne
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of the control body illegal is not providing for the real restoration of the
violated rights and legitimate interests of the procurement participant.

Nevertheless, this procedure is very necessary, since it is aimed at
eliminating collusion between the customer and the sole participant in
the procurement, when the uncompetitive situation is not due to objective
reasons, but is modeled by the customer maliciously (by establishing
requirements for the procurement object, procurement participant, and
formulating enslaving conditions for fulfilling contractual obligations
and so on). This is an additional verification of compliance with the
requirements of the Contract system law, carried out on the eve of the
conclusion of the contract on the basis of the failed competitive procurement
procedure'.

It is worth noting that the conclusion of the contract is not subject to
approval by the supervisory authority in all cases, but only when tenders
and requests for proposals are declared invalid.

The savings achieved in course of state and municipal procurement
may in some cases have nothing to do with budget savings per se. For
example, if there is dumping in the procedure, i.e. the application wins with
a clearly underestimated (“bargain”) price, there is a risk that the contract
will not be properly executed. There is savings during the conclusion of
the contract, but upon completion of the contract there is nothing.

From the foregoing it follows that the price of a won contract is
an important, but not the only indicator in the fight against corruption
in public procurement.

In this regard, the anti-dumping measures regulated in article 37 of
the Contract system law deserve a positive assessment. Their essence is
to increase the requirements for the size of the contract execution security
or, under certain conditions, to establish the requirement to disclose
information confirming the good faith of the procurement participant (in
the form of experience in the execution of state or municipal contracts
confirmed by the registry of contracts for a certain period of time). It
seems that these measures will help to counteract corruption conspiracies
between procurement participants to the detriment of public interests.

An important anti-corruption barrier in the light of what has been
said is the inclusion in the Contract system law (article 94 and others) of
norms on acceptance and examination of contract execution, as well as reporting.

A60-18543/2014 [decision of the Arbitration Court of the Sverdlovsk region of 19.06.2014, case No. A60-
18543/2014] etc.

15 According to the data provided in the report of the Ministry of Finance of Russia, in 2018 the Federal
Antimonopoly Service of Russia (FAS) considered 2,561 appeals on agreeing on the possibility of concluding
a contract with a single supplier; in 93% of cases the possibility of concluding a contract was approved by
FAS// https://www.minfin.ru/ru/perfomance/contracts/purchases/
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Procurement is a legal procedure - it embodies a certain sequence of
actions by customers up to the execution of the contract (clause 3 of article 3
of the Contract system law). Moreover, one of the principles of the contract
system proclaimed the principle of the effectiveness of procurement (articles
6, 12 of the Contract system law). The above standards correspond to article
94 of the Contract system law, dedicated to the specifics of contract execution.

So, the execution of the contract includes a set of specific measures that
are implemented after the conclusion of the contract and aimed at achieving
the goals of the procurement. Among these measures, a special place is taken
by the examination of the delivered goods, the results of the work performed,
the services rendered. According to part 3 of article 94 of the Contract system
law, to verify the results provided by the supplier, provided by the contract,
in terms of their compliance with the terms of the contract, the customer is
required to conduct an examination. Such an examination may be carried
out by the customer on their own or experts, expert organizations may be
involved in conducting it based on concluded contracts.

How should the customer decide on the candidacy of an expert who
could verify the results of the contract?

In its most general form, an expert (from Latin «expertus» —experienced)
is a qualified specialist in a certain field, involved in research, consulting,
development of judgments, conclusions, suggestions, and examination.

According to paragraph 15 of article 3 of the Contract system law an
expert or an expert organization is an individual with special knowledge,
experience, qualifications in the field of science, technology, art or craft,
including an individual entrepreneur or a legal entity (employees of a legal
entity must have special knowledge, experience, qualifications in the field
of science, technology, art or craft), which carry out activities on the basis
of the contract to study and evaluate the subject of examination, as well
as to prepare expert opinions on questions posed by the customer or the
procurement participant.

The involved expert (expert organization) must also comply with
the requirements for the absence of a conflict of interest provided for in
article 41 of the Contract system law (this norm is aimed at ensuring the
objectivity of the expert during the examination).

There is no normative document that would establish uniform
requirements for experts in Russia. Therefore, experts are selected, as
a rule, depending on the subject of the contract itself'®. In any case, the

16 See for example: ITosoxenue 0 MPOBEICHNHU SKCIIEPTH3bI HEKAYECTBEHHBIX H OMACHBIX IPOIOBOIBCTBEHHOTO
CBIPBS M MAIIEBBIX IIPOAYKTOB, HX UCIIOJIb30BAHUH HIIH YHUYTOXCHHUH, YTB. IOCTAHOBJIICHUEM HpaBHTeJ’IBCTBa
PD o1 29.09.1997 Ne 1263 // C3 PD. 1997. Ne 40. Cr. 4610 [Regulation on the examination of substandard
and dangerous food raw materials and food products, their use or destruction, approved Decree of the
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choice of a person who can be considered an expert in a certain field of
activity is determined by subjective assessment, subjective decision of
the customer.

A situation is obvious in which the results of the expert’s work
will be checked by the customer himself. But what is the value of such
a check, “examination of the results of another examination”? In one
case, the customer cannot be an expert, but in the other, he himself
will be an expert in relation to a third-party expert.

An examination of the results of contract execution is necessary of
course, but it should not be universal, but strictly selective. In addition,
it is unreasonable to provide the opportunity for the examination to
the customer. In this case, the examination is no different from the
acceptance, its isolation is clearly artificial, the customer cannot and
should not act as an expert.

It should be noted that the involvement of third-party experts
and expert organizations contributes to conflict situations between
the customer and the supplier'.

In conclusion of the presented analysis, we note that Russian
legislation on public procurement is very progressive in nature,
provides for a significant number of anti-corruption mechanisms, the
introduction of which into legislative norms is due to the investigation
and systematization of detected corruption violations.

However, the effectiveness of anti-corruption measures in the
tield of public procurement is associated not only with tightening, but
in some cases with a softening of the legislative regime. There are many
difficulties associated with overcoming the conflict of interests in state
and municipal procurement; it is simply impossible to calculate many
conflicts of interest (between colleagues, friends, etc.). In addition,
the law does not prohibit corporate conflicts of interest and does not
provide for standards protecting the interests of a person who claims
to have committed a corruption violation.

An analysis of anti-corruption law enforcement practice and
positive foreign experience seems to be extremely necessary in the
process of improving the Russian public procurement legislation.

Government of the Russian Federation of September 29, 1997 No. 1263 // Legislation Bulletin of the Russian
Federation. 1997. No. 40. Art. 4610].

17 See nocranoBneHne ApouTpaxHoro cyna Bonro-Bsarckoro oxpyra ot 13.01.2016 Ne ®01-5492/2015 1o
neny Ne A31-7128/2014 [resolution of the Arbitration Court of the Volga-Vyatka District of January 13,
2016 No. F01-5492/2015, case No. A31-7128/2014].
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